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STATE OF MICHIGAN
' MACOMB COUNTY CIRCUIT COURT

CUSTOM DATA SOLUTIONS, INC., a
Michigan corporation,

Plaintiff,

s - | | Case No. 2004-3376-CK

PREFERRED CAPITAL INC., an

* Ohio corporation and COMMERCE
- COMMERCIAL LEASING LLC, a New

Jersey limited liability company,

Defendants.

OPINION AND ORDER

Plamtrff has ﬁled a motlon for case evaluatlon sanctlons pursuant to MCR 2 403(0)(5)

Defendant Preferred Capital, Inc. (“Preferred”) requests the Court deny Plalntlff’ s motron

This matter involves the sale of telecommunlcatlons serv1ces and' products Plalntlff '

entered 1nto a telecommumcatlons services agreement and five equlpment rental agreements with "

"Norvergence,‘” Inc.'5 ,a New Jersey corporation. The equlpment rental ;agreementstwere for-a

b . L

“matrix” box that Norvergence would install on customer’s premises. Norvergence tequited the

rental agreements in order for the customer to receive the_’ total telecommunications services and

products package that allegedly would provide telephOne cellular. and internet services at
dramatic “s’vayi;ng’s Two of the equlpment rental agreements procured by Norvergence from
Plamtlff yvere assrgned to Commerce Commerc1al Leasmg, LLC (‘Commerce”) Three of the
equipment rental agreements procured by Norvergence from Plarntlff were as51gned to. Preferred

Plaintiff alleges that Norvergence was unable to, prov1de the telecommumcatlon servrces to
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Plalntlff Desplte this fact, Defendants have attemptec}l to collect under the assigned rental
agreements. Plaintiff filed suit agalnstrDefendants in an attempt to protect itself from collection
under the ‘assigned rental agreements'-.z.v': On S:eptember 2, 2004, Plaintiff filed an amended
complaint aéainst Défendants, alieginé b'reach of contract in count 1; breach of express and
implied warranty in c.ount 2, fraud in the inducement in count 3; innocent misrepresentation in
count 4; civil conspiracy in count 5; and_»declaratory reliefiin count 6.

On February 13, 2006, Plaintiff filed a motion' for summary disposition. On March 2,

20006, Preferred filed a motion for summary disposition. (Pn May 15, 2006, the Court entered an

f "Op"inion'artd Order granting Plaintiff’s motion for summary dispOSition, and denying Preferred’s

imotion forsnmmary disposition. On June 9, 2006, Plaintiff filed the instant motion.

Plamtrff contends that case evaluatron sanctlons are appropriate pursuant to MCR
2. 403(0)(5) Plarntlff contends that it accepted the case evaluatlon award of $20,000.00 in favor
of Plaintiff, and Preferred rejected the award Plalntlff co ntends that the Court’s finding that the
equipment rental agreements were fraudulently‘ 1nduced, and therefore void constitutes as a
verdict more favorable to it than the case evaluatlon award..

Pursuant to MCR 2. 403 (O) a party who reJ ects a case evaluation is subject to sanctions if
the party fails to 1mprove the1r pos1t10n at trral Elzatv Hazen, 242 Mich App 374, 378; 619
NW2d 1 (2000). Pursuant to‘MCR 2.403(0)(5), if the Verdict awards equitable relief, costs may

be awar‘de‘d: if the COurt‘“determines that:

(a) ttaklng 1nto account both monetary relief (adjusted as provided in subrule [O][3]) and
equltable rehef the verdict is not more favorable to the rejecting party than the
evaluatlon and '

(b) it! 15 fair to award costs under all of the cncumstances

In' the case at hand,- Plaintiff rece‘lved a caserevalnation award in its favor in the amount
. ‘t - ,1 : . T : -

of $20,000.00. The Court’s .May 15, 2006 Opinion and) Order granted Plaintiff’s motion for
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sumniary disposition by deélaring the rental éqﬁipment a| greements to be fraudulently induced.
Although Plaintiff succeeded on the merits of the action, the Court is satisfied that Plaintiff has

failed to demonstrate that 1t has ifnproved its position as required in MCR 2.403(0)(5).
Consequently, Plaintiff's motion for case evaluation sanctions should be denied.

- Based upon the reasons set forth above, Plaintiff’s motion for case evaluation sanctions is

DENIED. In compliancé with MCR 2.602(A)(3), the Court states this matter remains closed.

IT IS SO ORDERED.
'DIANE M. DRUZINSKI

Diane M. Druzinski, CHEGHTolPRidge

Date: ; JUL 21 2006

A V
CARMELLA SABAUGH, COUNTY CLERK

BY: %DWM , Court Clerk

DMDY/aac

cc:  Frederick Berg, Attbrﬁéy‘at Law
Leslie Logan ,Attorney at Law




